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ARTICLE INFO ABSTRACT

Keywords: The novelty of this study lies in the analyses of legislation concerning land use policies by examining the specific
Soil protection boundary between land ownership and land take. The basic motive was that the European Commission (EC)
Land take . withdrew the Soil Framework Directive (SFD) in 2014 following the objections of certain Member States (MS)
t:ﬁg z:;ners}“p who countered that as most lands are privately owned, they should not fall under the remit of public governance.

Since the withdrawal of the SFD land take is an issue receiving more attention. The legal content of ownership
rights has been subjected to constant debate in the context of land-use policies and planning practices, which
raises the questions of who decides how the land can be used and whether administrative authorities give priority
to non-agricultural uses. Our study seeks to explore these issues through the lens of property law by comparing
different legislations on access to land on three levels of policy implementation: the EU, the national, and the
local levels. MS legislations are highlighted through the example of Hungary in two aspects: (1) regulation
regarding Access to Land and Land Ownership Rights (ALOR), and (2) legislation and results of the LAND-
SUPPORT decision support system concerning Land Take Changes (LTC). We designed figures to demonstrate
how policymakers can use the new LANDSUPPORT platform to show the gaps and inconsistencies among the
above aspects. We found that the legislative regulations concerning private land use to achieve soil protection
objectives remain the weakest link in the environmental protection legislation of the EU. Anxieties concerning
built-in legal guarantees on each of the studied levels actualise our research. Currently, global land management
is not on the political table although common European legislation might be able to preserve land for agricultural
use.

Soil sealing
Privileges of capital
Access to land

1. Introduction

In May 2014 the European Commission (EC) withdrew the Soil
Framework Directive, 2016 (SFD) (2006/0086,/COD) after some debate
and a long period of apathy which followed the objections of certain
Member States (MS), who countered that soils were a strictly local issue,
governed locally rather than by a central authority. Some argued that as
most lands were privately owned, they should not fall under the remit of
public governance (Montanarella, 2015). Our work presented in this
study was based on the principle put forward in Article 5 of the
Consolidated versions of the Treaty on European Union and the Treaty
on the Functioning of the European Union - Protocol (No 2), according to
which the reasons for concluding that a Union objective can be better

achieved at Union level shall be substantiated by qualitative and,
wherever possible, quantitative indicators. In our study we aspire to
provide such indicators to establish that the objective of soil protection
can be better achieved at Union level despite the argument of private
land ownership in the EU MS.

Clearly, the issue of land ownership is fundamental in soil protection
policies (Montanarella, 2016). In our time, as historically, the philo-
sophical, practical and legal debate concerning private, public, and
community lands continues. Their battle for space creates constant
tensions in periodically rebalancing property relations (Jedidiah, 2005).
In the light of the growing threats to food supply sustainability world-
wide (FAO, 2011), as arable land is becoming a natural resource of the
highest value in considerations of future life (FAO and ITPS, 2015), these
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traditional aspects of land ownership seem increasingly insufficient
(Gleesner et al., 2014; Tarlock, 2007). Land ownership has been most
prominent in both popular and legal perception, as the sanctity of pri-
vate property has been a basic cornerstone of the European economic
system (Benra and Nahuelhual, 2019). The legal content of ownership
rights, however, is subjected to constant debate in the context of land
use policies and planning practices: the overlap between the ‘general
right to hold private property’ and ‘specific property titles’ forming the
center of argument (Moroni, 2018). A system of property rights is based
on “the set of economic and social relations and norms defining the
position of each individual with respect to the utilization of scarce re-
sources”, so can be formed by institutional decisions (Nichiforel et al.,
2018). In the soil context, the term property rights (also rights of use or
control) makes clear that the proprietor of land holds all rights relating
to the land and is (in an extreme case: fully) at liberty to make any kind
of decision on how it is used (Hansjiirgens et al., 2018). Ownership
expresses the fullest bundle of property rights (Arora et al., 2015). It is
an ultimate and exclusive right conferred by a lawful claim or title, and
subject to certain restrictions to enjoy, occupy, possess, rent, sell, use,
give away, or even destroy an item of property. The ownership of land is
upheld in three basic categories: Private or “modern”, communal or
customary, and public or state. Regardless of the type of ownership,
making decisions concerning land use or land take is part of owners’
rights (Creutzig, 2017). Ownership rights are deeply rooted and tradi-
tionally respected in Roman law based systems. More so than the rela-
tively recent environmental protection principles, especially those of
land and soil. It would seem that as far as control is concerned — owners’
rights still enjoy precedence (Johann and Schaich, 2016; Owley, 2018).
This means that when the two — land ownership and soil protection — are
in conflict, legal security should be maintained so that the public interest
will not be violated.

In our study, we scrutinize the gaps in the currently dominating
property law towards land and soil protection in the (i) EU, and legis-
lations illustrated through the example of Hungary on (ii) national and
(iii) local level. The proposed SFD recognizes seven soil functions that
are vulnerable to soil threats: 1. biomass production, including agri-
culture and forestry; 2. storing, filtering and transforming nutrients,
substances and water; 3. biodiversity pool, such as habitats, species and
genes; 4. physical and cultural environment for humans and human
activities; 5. source of raw materials 6. acting as a carbon pool; 7.
archive of geological and archaeological heritage. Soil sealing is the
most intense form of soil degradation and is essentially an irreversible
process, resulting in a total loss of soil functions for the area affected
(Naumann et al., 2019). According to Panagos et al. (2016) soil loss
occurs not because of any lack of knowledge on how to protect soils, but
a lack in policy governance. One of the most important indicators of the
effectiveness of soil protection policy is the extent of land take where not
the misuse of farmers or natural soil degradation processes but the de-
cisions of the public authority withdraw arable land from cultivation
(agriculture or forestry), causing rapid loss of fertile soil, endangering
food security (Gardi et al., 2015; Hurlbert et al., 2019). In this paper our
aim is to examine the nexus between land take and land ownership as a
decisive factor in land policy governance.

Since the withdrawal of SFD land take and soil sealing is an issue
which has received more attention (Bouma et al., 2019). It has become
an important issue in studies on global environmental changes in recent
years (Gardi, 2017; Fan et al., 2017; EEA, 2019; IPBES, 2018; Cherlet
et al., 2018). It is considered one of the primary factors affecting
eco-systems services (Cegielska et al., 2018; Hartemink and Adhikari,
2015)) and it should be noted that in many cases the changes are adverse
ones, such as the development of valuable natural areas or the setting
aside of high-quality agricultural land (Mackiewicz and Karalus-Wiatr,
2017). Anxieties concerning built-in legal guarantees on each of the
studied levels actualise our research. Therefore our article is intended to
induce further scientific discussion on this topic. We introduce a ques-
tion on each studied level offering possible answers. The key research

Land Use Policy 99 (2020) 105071
questions, which guide the study, are:

e EU level: Whose authority is to legislate land ownership and land
take: the EU’s or the Member States’?

e National level: What is the link between land ownership and land
take?

e Regional level: How can the landowner de jure seal the land?

2. Materials and methods

The two aspects ((1); (2)) in which the three levels of legislation (EU
level: EU28; National level: Hungary; Regional level: Keszthely region,
Hungary) are summarized, namely (1) regulation regarding Access to
Land and Land Ownership Rights (ALOR), and (2) legislation and results
of the LANDSUPPORT decision support system (Terribile et al., 2020)
concerning Land Take Changes (LTC) were studied as follows:

The materials for legal research include the different types of legal
acts on applicable real property law such as: EU Law (the acquis com-
munautaire), i.e.: treaty provisions, regulations, directives, decisions,
and precedents. Hungary has a civil law system and the courts directly
interpret the words of the legislation. The sources of Hungarian law are
the Acts of Parliament, governmental and ministerial decrees, which are
effective only if published in the Official Gazette, and decrees of local
governments (Antal, 2013). The sources were the official governmental
websites, the official website containing EU laws (EUR-Lex), online in-
ternational law information services (e.g., FAOLEX), and national legal
experts’ contributions (e.g., websites, articles, comments).

In our study under the term “land take” we use the definition of
Prokop (2012) - according to which it represents an increase of artificial
surfaces over time, usually at the expense of rural areas - from a legal
perspective, where the forms of land take are the rezoning of the given
property to commercial or industrial areas in the local zoning regula-
tions of the municipality, and bring about the permanent withdrawal of
the lands from agricultural use. Land take is the legal prerequisite of soil
sealing, without land take, soil sealing is not possible where land
registration exists. Soil sealing can be defined as the destruction or
covering of soils by buildings, constructions and layers of completely or
partly impermeable artificial material. A high ratio of land take — on
average 51 % according to Prokop et al. (2011) is sealed. In our study we
cited CORINE land cover change datasets based on which we calculated
a 49 % ratio on EU level. Land take per year between 2006-2015 were
estimated (CORINE Land cover change C.H.A. 2006-2012 and CHA
2012-2018, 2020) by calculating a weighted average. Then LAND-
SUPPORT soil sealing per year between 20062015 was compared to
land take change. The annual land take in EU countries in the period
between 2006-2012 was approximately 107,000 ha/year (Naumann
et al., 2019). About 83.6 % of Hungary’s 9.3 million hectares is suitable
for agricultural use (production area) and of this 62.2 % is agricultural
land, which is outstanding in Europe. These data show a favourable land
supply, but as trend shows although the population of Hungary is
declining, the usable agricultural area per capita is decreasing due to
land take. In Hungary, the production area decreased by ~823 thousand
hectares between 1990 and 2016, while the size of the area set aside
from cultivation increased by this amount (Csipkés et al., 2017).

To target LTC we also used the LANDSUPPORT decision support
system (aspect 2). The LANDSUPPORT project H2020 (https://www.
landsupport.eu/) aims at building up a web-based smart geoSpatial
Decision Support System (S-DSS) devoted to support the development
and implementation of land use policies in Europe. It shall provide a set
of operational tools including ‘LANDSUPPORT land take model’. It takes
into account the differences in the pixels between two records made by
the Copernicus Imperviousness grids. All results refer to processing
made between two dates (2006-2015) on the HRL Copernicus imper-
viousness layers (https://land.copernicus.eu/pan-european/high-resolu
tion layers/imperviousness%20and%20metadata). The LTC represents
surfaces (hectares) lost or recovered due to land take processes. Lost
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surfaces are due to new urbanization, recovered surfaces to de-
urbanization processes. Change in soil productivity represents the dif-
ference between two dates (performed over a Region of Interest (ROIL))
of the loss in soil potential productivity due to land take processes. Loss
of potential productivity is related to the loss of soil surfaces with
biomass productivity functions (e.g. croplands, forests, etc.). Results
refer to processing made on the productivity maps after Toth et al.
(2013a,b): Continental-scale assessment of provisioning soil functions in
Europe (https://esdac.jrc.ec.europa.eu/content/soil-biomass-prod
uctivity-maps-grasslands-and-pasture-coplands-and
-forest-areas-european#tabs-0-description=0). Project activities are
carried out on different geographical and governance scales, from the
European level to the national and regional/ local scale. The land take
tool works at different geographic scales including EU MS, Hungary, and
the Keszthely Region.

3. The EU level: whose authority is it to legislate ALOR and LTC,
the EU’s or the Member States’?

3.1. Regulation regarding ALOR

According to Article 3 of the Treaty on European Union, the EU shall
establish a common internal market that works toward the sustainable
development of Europe and is based on balanced economic growth and
price stability, aiming at full employment and social progress, and a high
level of protection and improvement of the quality of the environment.
EU MS have transferred a substantial part of their power to establish the
political and economic union of the new state formation laid down by
the founding Treaties. In specific areas where the Treaties confer
exclusive competence on the Union, only the Union may legislate and
adopt legally binding acts, the MS being able to do so by themselves only
if so empowered by the Union or for the implementation of Union acts.
When the Treaties confer on the Union a competence shared with the MS
in a specific area, both the Union and the MS may legislate and adopt
legally binding acts in that area. The MS shall exercise their competence
to the extent that the Union has not exercised it (Consolidated version of
the Treaty on the Functioning of the European Union - PART ONE:
PRINCIPLES - TITLE I: CATEGORIES AND AREAS OF UNION COMPE-
TENCE - Article 2). In terms of the exercising of law this kind of ,,sov-
ereignty transfer” in sharing competences leads to the question of what
sovereignty range will remain on the national level. The issue in our
focus is to find whose authority it is to legislate land ownership espe-
cially as regards to LTC.

Access to land and the possibility of ownership are essential rights
established by the national law of each MS and it is essential for the
realization of a number of human rights on EU level e.g. the Charter of
Fundamental Rights of the European Union (2012/C 326/02) (2012).
ALOR have recently gained higher profile on the political agenda but
mainly in soft law documents (see Szilagyi, 2019; Szilagyi et al., 2017)
such as the EU Guidelines to support land policy design and reform
processes in developing countries (Communication from the Commis-
sion to the Council and the European Parliament COM(2004) 686,
2004); the Opinion of the European Economic and Social Committee on
‘Land grabbing — a warning for Europe and a threat to family (2015/C
242/03); and the Report on the State of Play of Farmland Concentration
in the EU (2016/2141(INI)). In this report, figures from 2010 show that
in the 27-member EU 50 % of the land was controlled by a mere 3% of
the farms. The report highlighted that the sale of land to
non-agricultural investors and holding companies is an urgent problem
throughout the Union, and following the expiry of the moratoriums on
the sale of land to foreigners the new MS have faced particularly strong
pressures to amend their legislation, as comparatively low land prices
have accelerated the sale of farmland to large investors. There are
several statements in the report concerning limited companies which are
moving into farming at an alarming speed; these companies often
operate across borders, and often have business models guided far more
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by interest in land speculation than in agricultural production (point
AQ).

According to Szilagyi (2017a; 2017¢); and Raisz (2017) land policy is
located in the abiss of positive and negative integration. Although the
MS are entitled to forming their property ownership regulations inde-
pendently they cannot bar out the economic freedom provided by the
EU. The concerning rules of the Treaty on the Functioning of the Euro-
pean Union (TFEU) are especially the free movement of persons and
capital (Articles 49 and 63 of the TFEU) which thus become’ negative
integration rules’ in this respect. The positive integration form means
the creation of an earlier non-existent above-nations institution, a
typical example of it is the creation of Common Agricultural Policy
(CAP) an objective “to ensure a fair standard of living for the agricultural
community (i.e. Article 39 (1) point b) of the TFEU’ (‘positive integra-
tion rules’)). Unlike CAP regulation the ownership issues of arable land
do not fall under shared competence. MS have maintained sovereignty
over their natural resources - including their land. The acquis commu-
nautaire — the body of European Union law — places no restriction on the
right of states to restrict or regulate ownership of land within their
territories, as in Article 345 of the Treaty on the Functioning of the
European Union (TFEU) (ex Article 222 TEC): “The Treaties shall in no
way prejudice the rules in MS governing the system of property
ownership”. Although land ownership comes under the authority of the
MS, it is subject to certain restrictions on the basis of the principle of free
movement of capital enshrined in the Treaties. (Article 63 TFEU (ex
Article 56 TEC): “Within the framework of the provisions set out in this
Chapter, all restrictions on the movement of capital between MS and
between MS and third countries shall be prohibited.”(EU law restricts
the margin of appreciation of the MS only in forming their land transfer
law and regulation with regard to the MS or State Parties of the EU and
the European Economic Area and any other state enjoying similar
treatment under an international agreement, while there are no re-
strictions when they apply for citizens or legal persons of countries
outside this area (Szilagyi, 2017a, 2018). When applying primary law
sources for the ALOR MS have to rely on the jurisdiction of the Court of
Justice of the European Union (CJEU). Settled case law administered by
the CJEU attests to the practice that although national rules governing
the acquisition or use of agricultural real estate do concern property
rights, Article 345 TFEU does not preclude the fundamental freedoms or
other basic Treaty principles from applying. It is important to note that
the CJEU’s ruling that agricultural land belongs under capital is rein-
forced by only a secondary law source, namely directive 88/361 EEC. In
the CJEU jurisdiction the nomenclature of the movement of capital in
Supplement 1 of the same directive include investments in real estate of
nationals of another member state not living in the state as movement of
capital. EU law on the regulation of land property severely restricts the
freedom of MS to regulate their own land traffic conditions (Papik, 2017;
Tanka, 2018b). The CJEU has interpreted the term restriction to mean
all measures which limit investments or which are liable to hinder, deter
or make them less attractive. When investment in farmland serves
agricultural entrepreneurial activities, it may also be covered by the
freedom of establishment: Article 49 TFEU prohibits all restrictions on
the establishment of nationals (legal or physical persons) of a MS in the
territory of another MS for the pursuit of a self-employed economic
activity such as farming. Therefore, at the CJEU the member states
cannot refer to Art. 345 TFEU in order to exonerate from the restrictions.

3.2. Legislation concerning LTC

As seen above, Article 345 TFEU preserves the competence of MS to
take decisions concerning the system of property ownership, but subject
to the requirements of the free movement of capital principles. The EU
restricts the MS’ exclusive, reserved powers to regulate their own land
ownership markets by classifying their land as capital for the purposes of
land transfer and requiring them to open an unlimited land market. In
the case of soil protection, however, comprised in land ownership rights,
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Fig. 1. Soil sealing in Europe between 2006-2015 at NUTS2 level expressed the sealed land in hectare/unit area (legend 1 ha per 10,000 ha).

the EU emphasizes undiminishable MS competence. The rejection of the
SFD attests to its force. The SFD suggested restrictions in the area of LTC
where gaps are more significant than in other areas of soil protection
within the EU MS (Stankovics et al., 2018). There is no specific EU
legislation on soil protection but the EU, directly and indirectly regulates
it in the context of its environmental and agricultural policy (e.g. the
Seventh Environment Action Program (2014-2020) or the
agri-environment and cross-compliance measures of the Common
Agricultural Policy (CAP) (see in-depth analyses in To6th, 2017). Quan-
titative limits for annual land take exist in some EU member states, but
overall, policies for limiting it are rather scarce and are usually not very
effective (Fig. 1). There are only two high level policies, which directly
address the issues of LTC: (i) the EU Roadmap to Resource Efficient
Europe, which demands “no net land take until 2050 and (ii) the UN
Sustainable Development Goal 15.3, which aims to “halt and reverse
land degradation” until 2030 and which in 2017 introduced the concept
of “Land Degradation Neutrality”. Nevertheless land take has continued
within the MS. Fig. 1 shows soil sealing, a major element of LTC in
Europe between 2006-2015. Soil sealing is used as a proxy indicator to
assess land take as, according to our calculations, land take is on average
49 % sealing (CORINE Land cover change C.H.A. 2006-2012 and CHA
2012-2018, 2020). In Fig. 1 it can be seen that soil sealing in the EU
(between 2006-2015) was higher in those regions where the proportion
of the built-in area was already high. It is obvious that this is related to
the process of urbanization and attest to the present situation where
sealing is not being addressed as a separate issue, nor is legally included
within LTC regulation (which is non-existent), but is still being kept
mainly incorporated into urban spatial planning

4. The national level: what is the link between ALOR and LTC?
4.1. Regulation regarding ALOR

Act V of Civil Code Hungary 2013, while giving full and exclusive
power to the owner (thus the landowner too), also indicates that this
power is not unconstrained because it may be limited by law or the
rights of others. The first restriction on landownership is in the pro-
visions of the Constitution of Hungary (Article P): regardless of who
owns the land, it has to be protected with regard to the interests of future
generations. This general obligation and limitation must be included in
the terms of the owners’ rights of usage and usufruct (temporary right to
use and derive income or benefit from property short of the destruction
or waste of its substance), as they should be mindful of the responsibility
they have in preserving the regenerative qualities of the natural resource
in their power. Are owners actually legally obliged to consider these
aspects? For a better understanding of the de facto links between ALOR
and LTC the mechanisms of legislation and administrative enforcement
are scrutinized.

The regulation of the acquisition, ownership and use of agricultural
land has been regulated by Act CXXII of 2013 on the market of agri-
cultural and forestry land (Land Act). The Land Act contains numerous
restrictions concerning the personal and quantitative scope of owner-
ship or usufruct of agricultural land (for in-depth analyses see Szilagyi,
2016; Olajos, 2017; Raisz, 2017; Tanka, 2014, 2018a). Persons eligible
to purchase agricultural land in Hungary are (1) domestic natural per-
sons and EU citizens; (2) the state of Hungary; and certain non-farmer
natural persons as (3) the established church or its internal ecclesias-
tical juridical person (4) mortgage banks (5) the local municipality
competent according to the location of the land, for the purpose of
public employment and urban development. “The legislator defines the
term ‘Farmer’ as: any domestic natural person registered in Hungary or a
citizen of a Member State or citizens of a country in the European
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Fig. 2. Soil sealing in Hungary between 2006-2015 at NUTS3 level with the productivity of the sealed land. (Productivity is expressed in relative dimensionless

indices 1 to 10).

Economic Area who has a degree in agricultural or forestry activities as
provided for in the decree adopted for the implementation of the Land
Act, or, in the absence thereof, who has been verifiably engaged in the
pursuit of agricultural activities, and other secondary activities in his
own name and at his own risk in Hungary continuously for at least three
years. Furthermore, the owners of domestic or EU agricultural com-
panies that own at least a quarter of the company’s assets” (Land Act 5§
7.). The acquisition of the right of ownership of land is precluded by (1)
non-EU natural persons (2) any state other than the state of Hungary or
one of its provinces, municipalities or other bodies (3) any legal person,
other than those set out in the Land Market Act, as listed above. The
Land Act applies three categories to the extent of land ownership. These
are (i) the maximum of land acquisition, (ii) the maximum of the holding
and (iii) the maximum of the preferred holding. Accordingly: (i) a farmer
and certain non-farmer natural persons in a Member State and a national
of a Member State may acquire ownership up to 300 ha (land acquisition
maximum) adding the area of the land already owned to the new
ownership. (ii) A maximum area of 1200 ha may be held by a farmer of a
Member State (iii) The holding farm operator, the producer of the seed
of arable and horticultural plant species may have a maximum holding
of 1800 ha (preferential holding maximum). Other domestic natural
persons or EU citizens also have the right of ownership of agricultural
land but only up to one hectare. The Land Act has doubled the basic rate
of land acquisition. Whereas previously a private individual could ac-
quire up to 300 ha of land and the same number of ha in leases, the Land
Act gives a land holding maximum of 1200 ha (or 1800 ha regarding the
preferential holding maximum). 1200 ha is already a large-scale size
(compare to the EU average farm size of 16.6 ha (Eurostat, 2018)). The
acquisition and holding maximum is connected to persons, there is no
obligation to sum up the personal holdings which means that the actual
size of a farm can be unlimited by involving family members, relatives,
any number of company members, shareholders, etc. with a possible
1800 ha each.

4.2. Legislation concerning LTC

The national government structures planning within a national
framework by delegating tasks to regional State Chief Architects. The
National Spatial Plan is enacted every seven years. It comprises general
guidelines, strategic plans and small scale land-use plans. At present two
spatial plans coexist, one for special regions and one cross-border.
Regulations in effect include (i) Act XXI 1996 on Regional Develop-
ment and Spatial Planning which outlines the roles of the different levels
of government and their bodies for spatial development; (ii) Act XXVI
2003 on the National Spatial Plan which determines how the land-use
planning system works and which defines the main land-use cate-
gories that must be used in zoning plans at national and county level;
and (iii) Act LXXVIII 1997 on the Development and Protection of the
Built Environment which contains the main elements of national
building regulation. The general framework-type regulations of land and
soil protection are contained in the Act LIII of 1995 on the General Rules
of Environmental Protection (Environmental Protection Act) that pro-
vides protection for them as environmental elements (14. § (1)). It for-
mulates the application of the principles of prevention and precaution as
a general obligation (§ 6-8 of the Act), so the environmental user has a
general obligation to avoid endangering and damaging the environ-
ment, to eliminate the environmental damage and to restore the
damaged environment. Provisions relating to the quantitative and
qualitative protection of land are governed by Act CXXIX of 2007 on the
protection of arable land (Arable Land Protection Act). In real estate
registration there are three different categories on the title deeds where
a land parcel can lie: on the central inland area, on the outlying area and
we also have a special category, the so-called limited-use parcels. The
scope of the Arable Land Protection Act does not cover the protection of
inland arable land (§ 1 (3)), thus giving a green light to the unimpeded,
permanent withdrawal of inland land from cultivation. Its main con-
cerns are the economic aspects of land which is seen primarily as a
means of production and as a means of maintaining the productivity of
the agricultural sector (Kurucz, 2015). 1. § (4) b) of the Arable Land
Protection Act states outright that it does not consider land as an
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Fig. 3. Local level soil sealing in the area of Keszthely (NUTS4) between 2006-2015.

environmental element. The provisions of this law are insufficient to
protect arable land, given the low payment sums imposed in land pro-
tection fees. The extent of these is in the case of the withdrawal of a best
quality (class I) land is HUF 184 thousand x GC (GC: Golden Crown: The
gold crown value is a measurement unit of the quality of arable land in
Hungary. Based on the 200 years old definition, the gold crown value of
a certain land means the net income of that area; at that time it was
proportional to wheat produced on the area reduced by the trans-
portation expenses to Vienna), so for 20 GC (average value) land it is
HUF 3680 thousand (10 07,888 EUR/ha). In the case of the worst (class
VIID) land, the multiplier of GC is only HUF 4,000, so subtracting one ha
costs HUF 80,000 (2191 EUR/ha). In case of destruction of the soil
organic matter the investor in case of 1-2.5 % humus content it is
charged only 150 HUF (041 EUR) x m3, in case of humus content over
2.5 % 250 HUF x m3 soil protection fee (21. § (paragraph 3. a)). Because
of the preferential land prices in Hungary (on average 15-20 times lower
than the EU land market prices), which in no way reflect actual or even
market value, agricultural plots are seen as favourable investments.
Furthermore, at present in the economic policy of Hungary increasing
employment by way of attracting foreign investment enjoys precedence
over land protection (in other MS see Szilagyi, 2017b).

The Land Act taken into account the acquisition of land by the
investor, who is typically a legal person, can only be realized on con-
dition that it is not classified as agricultural land. Reclassification of the
cultivated area in Hungary may be done in two possible ways. (i) In
course of the basic legal procedure it requires the amendment to the
zoning regulations and the approval of the land registry office for the
withdrawal from agricultural use (i.e. the permanent use of the land for
other purposes). The reclassification of the land to ‘investment area’ or
to another ‘non-agricultural’ category must also be registered by the
land registry office. These procedures need approximately 6-8 months
and require time and some financial efforts from the investor (Luodes,
2018). The use of land for other purposes means temporary or perma-
nent use, which renders the land temporarily or permanently unsuitable
for agricultural use; the final utilization of the land for other purposes
means that the land becomes permanently unsuitable for agricultural
use (Fig. 2.). Such use of land of higher quality than average may only be
authorized for stationary use and limited to the minimum necessary to
meet the justified need. It is also a basic requirement that even

particularly inferior quality land may be used for other purposes only
exceptionally. (ii) However, the reclassification of an agricultural land
to ‘investment area’ or to ‘investment target area’ is also possible if it has
been classified as such in a decree or resolution by the Hungarian
Government. Literally, an ‘investment area’ can be established with
governmental support in one step, with the avoidance of the soil pro-
tection procedure described above.

Fig. 2 shows soil sealing in Hungary at NUTS3 (county) level between
2006-2015 and the former use of the sealed land. The colour of region
indicates the average quality of sealed soil. The size of pie chart means
the total area of lost land and the colour of the chart indicates the former
land use category of the sealed land. The highest soil sealing can be
observed in the most dynamic counties (Pest, Gy6r-Moson-Sopron),
where, unfortunately, high quality soils were taken over by develop-
ment. Similarly to our calculation concerning Europesoil sealing per
year between 2006-2015 was compared to land take change (CORINE
Land cover change C.H.A. 2006-2012 and CHA 2012-2018, 2020). Re-
sults show that 45 % of the taken land were actually sealed in Hungary.

5. Regional and local level: how can the landowner de jure seal
the land?

5.1. Regulation regarding ALOR

Municipal property is classified as national property by the Funda-
mental Law. Detailed regulation on municipal property is to be found in
the Act CLXXXIX of 2011 on the local governments of Hungary
(106—1108) (Local Government Act) and the Act CXCVI of 2011 on
National Assets (National Asset Act). By declaring the purpose of the
management and protection of national property, it not only defines the
rights but also the obligations of the owner of such property (Article 38
(1) of the Fundamental Law). Resolutions concerning national property
fall to Parliament. A two third majority in Parliament may decide in a
pivotal law which matters require state and/or municipal ownership,
and which assets are classified as exclusive state property in order to
preserve them, thus excluding them from the market. Accordingly,
property belonging to the municipality cannot be defined by regular
private ownership. Thus, in the case of exclusive objects of state or
municipal property, the non-marketability does not impose a public law
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Table 1
The interrelations in EU, National, and Regional level of ALOR and LTC.
LEVEL ALOR LTC LINK and
RECOMMENDATION
In jurisdiction the free
movement of capital
principle interferes with
Free movement of MS land ownership
capital (Art. 63 EU Roadmap to governance and renders
TFEU) Treaties Resource Efficient national soil protection
shall in no way Europe (‘nonetland  uncertain.
prejudice the rules  take until 2050" 9; Community soil
EU in MS governing UN Sustainable legislation could help in
the system of Development Goal creating a system of
property 15.3, ‘Land values leading to
ownership (Art. Degradation conceptual change
345 TFEU) Soft Neutrality’ concerning the
laws relationship between the
free movement of capital,
land ownership and soil
protection.
Regulation gaps decrease
Act XXI 1996 on difﬁcultie§ inland Fake: e.
A . g.: low soil protection
Constitution Regional fees; property
(Article P) Development and ? R
Spatial Planning concen'tr.ant?n gaps;
reclassification to
‘investment target area’.
. Act LXXVIII 1997
National
- on the Development
Civil Code of R . .
Hungary and Pr'otecnon of Cm.nmu.mty soil
the Built legislation could be
Environment referred to for legal
Land Act Arable -Land remedy‘ concerning soil
Protection Act protection
Environmental
Protection Act
The municipalities’
ability to acquire land
and, possibly to attract
investment, change its
Local classification to inland
Governments Act Spatial Plans for (urban) area should be
Local (106—1108); patial Flans fo limited by the principles

National Assets
Act

Counties

of soil protection with the
usage of binding and
quantitative land take
targets directed by
Community soil
legislation

burden, but completely excludes them from the scope of private law and
private property. In these cases the concept of private ownership is not at
all applicable.

5.2. Legislation concerning LTC

Every seven years counties prepare a spatial plan linking the Na-
tional Spatial Plan and the local plan by detailing the regulations pro-
vided in the national plan. Spatial Plans for Counties are particularly
relevant for development control, as they outline areas for future
development and for nature and cultural heritage protection. Local
governments enact Settlement Structural Plans - comprehensive plans
that combine zoning with strategic planning and are binding for land
owners - and related building regulations that complement the plans.
Any other than agricultural use of the land shall be authorized in the
context of a land protection procedure. Land protection procedure is an
administrative procedure conducted by the real estate authority (district
office, government office), as a decision-making authority or a special-
ized authority to enforce the quantitative protection of the land or to
authorize the other use of the land. The reclassification procedure
regulated nationally is carried out locally (e.g. in Keszthely region - red
squares show the change (actual loss) during this period). Fig. 3: In Fig. 3
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the most significant investments can be seen in Keszthely (Hungary)
which resulted in soil sealing: a bypass was built between 2006-2015
and the expansion of hypermarkets can also be seen in the outer district
of the city. Both affected arable lands surrounding Keszthely. As dis-
cussed on national level, the Land Act states that if the land is used for
other purposes (investment purposes), the recipient is obliged to pay a
contribution to the protection of land, which varies according to the
quality of the land. It grows progressively with the quality of land to
steer investments towards inferior quality but is inadequate due to the
poor price conditions. If we consider land not only as a factor of pro-
duction but also take into account the other functions described above,
the contribution to the protection of the land would have to be increased
significantly. Non-agricultural utilization can in principle be allowed on
lower quality arable land, using as little arable land as possible, but the
figure shows that the highest quality arable land is still a victim of
incorporation. When the administrative authority gives priority to any
other use of arable land (which has now become a decisive condition for
life and threatens to maintain it), it allows the destruction and physical
destruction of the soil, because it can no longer become arable land in
the future.

6. Conclusion

Land ownership and soil protection are closely interrelated in several
levels of legal regulation. Concerning these relations in this study we
determined direct links which are condensed in Table 1 and further
described as follows.

On EU level we find that although there is no exclusive or shared
competence of the EU on land property rights, compatibility of EU
legislation on the movement of agricultural real estate with MS’ regu-
lation can and must be based on the principle of non-discrimination, the
right of establishment and the free movement of capital. However, there
is no Community legislation on soil protection, although this should be
part of environmental protection, which is clearly a shared competence.
One of the arguments against a common soil legislation is that it would
also affect property issues which fall within the competence of the MS.
Thus free movement of capital takes priority over soil protection,
meaning that even when regulations that prohibit legal persons from
acquiring land for purposes other than agriculture are in force, if
aspiring investors wish to, they can still get a given piece of land through
the legal loopholes. These loopholes should be untangled as the EU
(acting on the objective of sustainability) cannot let the destruction and
depletion of soil continue in Europe. The specificity relating to the
ownership of land - and therefore also of soil - that arises from the nature
of the issue offers the opportunity of higher regulation and justifies far-
reaching restrictions on the use and trade of land.

On national level, in view of the process of the rebalancing of in-
terests introduced above, we need to point out the complexity of land
ownership in the context of property regulation. Even the content of
state ownership is not self-evident, and it may also be necessary to limit
the power of the state to protect the interests of the community. The
protection of land as a natural resource can refer to the environmental
element and the production factor that can be interpreted within it,
therefore enforceable public rights restrictions on land ownership and
land use rights (e.g. binding and quantitative land take targets) can be
built on it. There is a need for a radical change in land protection, which
makes the prohibition of land take for non-food purposes the main rule,
leaves the regional and zonal reclassification of land to a central
administrative body directly responsible to parliament, and increases
land protection contributions and fees to several times the market price
of land, with the aim of driving speculative capital into saving land.

On regional and local levels municipal spatial planning is the most
important instrument, but it should also be emphasized that munici-
palities have acquisition rights, are authoritative and are entitled to
change the classification of land to urban area where development is
permissible. That done, land changes into a marketable good, so an
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economic and legal regulatory system must be developed that, as a
general rule and with effective sanctions, prohibits the permanent
abandonment of arable land and enforces this prohibition with the strict
application of land protection practices. The municipalities’ ability to
acquire land should be limited to special-purpose assets to meet the
land-use needs of its municipal community. The public’s best interest
could be served by maintaining land as public good for the community
and ensure its use only for public purposes.
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